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REMARKS 

In response to the Official Action mailed March 24, 
2005, Applicant hereby submits the following amendments and 
remarks . 

As an initial matter, the Applicant would like to 
thank the Examiner for deeming that claim 27, although objected 
to for depending upon a rejected base claim, would be allowable 
if rewritten in independent form. 

In the Official Action, claims 1, 2, 4, 6, 9, 10, 
24-26, 32, and 33 are rejected under 35 U.S. C. § 102(b) as being 
anticipated by U.S. Patent No. 5,102,249 to Holloway, et al . 
The Examiner contends that Holloway discloses all of the 
recitations included within the claims for which it is cited 
against. With all due respect to the Examiner, Applicant 
respectfully traverses the Examiner's contention and asserts 
that the above-mentioned claims contain patentable subject 
matter and are in condition for allowance. 

Claim 1 of the present invention, as examined, 
includes the recitation wherein the elastically deformable 
member is adapted for exerting a force against the drive 
mechanism . The elastically deformable member in the present 
invention and as included in claim 1 exerts a force against a 
second part of the drive mechanism as a force is exerted against 
the drive mechanism in a direction toward the base. The cup of 
the present invention is never in direct contact with the 
elastically deformable member but is acted upon by the 
elastically deformable member through elements of the drive 
mechanism. This recitation is not taught in Holloway. In 
contrast, Holloway discloses an elastically deformable member 4 0 
exerting a force directly against a cup 64 . 

By positioning the elastically deformable member of 

the present invention against the drive mechanism, it is 
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possible to move at least portions of the drive mechanism 
itself, back and forth relative to the base part. Holloway is 
limited in that only the cup 64, supporting the substance within 
the lipstick dispenser, may be retracted back within the 
dispenser. In order to anticipate a claim, the cited reference 
must teach all of the recitations within the claim. Therefore, 
since Holloway does not teach all of the recitations of claim 1, 
it does not anticipate the claim. 

Although, Applicant asserts that claim 1 as originally 
filed in patentable over Holloway, Applicant has made a minor 
amendment to the claim. The term "adapted" in the claim has 
been amended to "configured". The Applicant has made this 
amendment to more clearly claim the invention with which 
Applicant believes he is entitled to. In no way should the 
amendment be considered a narrowing amendment. As such, 

Applicant asserts that claim 1 is in condition for allowance and 
should be deemed patentable by the Examiner. 

Since claims 2, 4, 6, 9, 10 and 24-26 are dependent on 
claim 1, they should also be deemed to contain patentable 
subject matter. 

Independent claim 33, which is also rejected in view 
of Holloway includes a similar recitation regarding the 
elastically deformable member being adapted for exerting a force 
against the drive mechanism. As such, for reasons consistent 
with those made with regard to claim 1, Applicant asserts that 
claim 33 should also be deemed to contain patentable subject 
matter. Similar to claim 1, although not required, Applicant 
has amended claim 1 to more clearly claim the stated invention. 
No new matter has been included in the application as a result 
of this amendment. Nor should the amendment be considered a 
narrowing amendment . 

In the Official Action, independent claim 32 is 
rejected in view of Holloway. Claim 32 includes an apparatus 
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for * assembling a base part to a drive mechanism. The apparatus 
includes a first part and a second part, with the second part 
capable of rotating relative to the first part in order to 
dispense a substance. The apparatus further includes a portion 
adapted to be fastened to the second part. The portion connects 
the base part to the drive mechanism while still allowing the 
drive mechanism to move axially relative to the base part. 

Holloway does not disclose an element that may be 
considered the equivalent of the portion fastened to the second 
part. Holloway actually does not include a base part or at 
least a base part and a drive mechanism having a first part and 
second part. Although element 30 of Holloway is labeled a base, 
it is actually part of the drive mechanism. This, in order to 
translate cup 62 in an axial direction, the base 30 of Holloway 
must be rotated relative to sleeve 50. Therefore, the sleeve 50 
and base 3 0 actually comprise the entire drive mechanism. This 
is in contrast with claim 32 of the present invention, which 
specifically discloses an apparatus for assembling the base part 
to the drive mechanism. The base part is a separate and 
distinct feature as compared to the drive mechanism. 

Claim 32 also includes the recitation wherein the 
second part of the drive mechanism remains substantially 
stationary in rotation relative to the base part. Therefore, 
the base of Holloway is not capable of remaining substantially 
stationary in rotation while a portion of the drive mechanism 
moves axially. And only the cup moves axially back and forth in 
Holloway. Thus, for all of the above-mentioned reasons, 

Applicant asserts that claim 32 is in condition for allowance 
and should be deemed patentable. 

Similar to amendments made in claims 1 and 33, 
Applicant has amended claim 32 to more clearly claim the present 
invention. The amendment should in no way be considered a 
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narrowing amendment nor has new matter been added to the 
application as a result of the amendment. 

Applicant has added new claim 35 to the present 
application. No new matter has been added to the application by 
the inclusion of this additional claim. 

As it is believed that all of the rejections set forth 
in the Official Action have been fully met, favorable 
reconsideration and allowance are earnestly solicited. 

If, however, for any reason the Examiner does not 
believe that such action can be taken at this time, it is 
respectfully requested that the Examiner telephone Applicant's 
attorney at (908) 654-5000 in order to overcome any additional 
objections which the Examiner might have. 

If there are any additional charges in connection with 
this requested amendment, the Examiner is authorized to charge 
Deposit Account No. 12-1095 therefor. 

Dated: June 24, 2005 
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Respectfiul 



submitted, 



By. 



RaymoMd Gargualo, Jr. 
Regl/stratioSi yNo. : 50 , 93 0 
LEI^ER, DAVrD, LITTENBERG, 

IUMHOLZ & MENTLIK, LLP 
600 South Avenue West 
Westfield, New Jersey 07090 
(908) 654-5000 
Attorney for Applicant 



12 



